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S.  F.  No.  10,200 


In  the  Sup  reme  Court 

OF  THE 

State  of  California 


William  B.  Hornblower, 

Plaintiff  and  Respondent , 
F.  E.  Edwards, 

Intervenor  and  Appellant , 
Martin  Kelly, 

Intervenor  and  Appellant , 


> 


vs. 


Masonic  Cemetery  Association  of  the 
City  and  County  of  San  Francisco 
(a  corporation), 

Defendant  and  Respondent . 


BRIEF  OF  FRANCIS  J.  SULLIVAN, 
ONE  OF  THE  AMICI  CURIAE. 


By  leave  of  the  court,  Francis  J.  Sullivan 
as  one  of  the  amici  curiae  files  this  brief  on 
behalf  of  many  families  of  deceased  pioneers. 
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Points  and  Authorities. 

This  brief  has  been  the  result  of  listening 
to  the  argument  of  council  at  the  hearing  of 
the  appeal  on  the  19th  day  of  January  of 
this  year. 

It  is  our  contention  that  the  police  power 
does  not  justify  the  removal  of  200,000  bodies 
in  the  various  cemeteries  in  the  manner  and 
form  prescribed  by  the  Morris  Act  on  two 
grounds : 

First.  The  police  power  has  certain  limita¬ 
tions  and  does  not  operate  where  cemeteries 
have  been  closed  for  years,  as  in  the  case  here, 
and  are  not  injurious  to  health. 

Secondly.  The  Morris  Act  is  full  of  con¬ 
stitutional  difficulties. 


AS  TO  THE  FIRST  POINT:  POLICE  POWER. 

It  is  necessary  to  know  what  the  police 
power  is,  and  what  are  its  limitations. 

The  clearest  definition  of  police  power  is 
given  in  two  leading  cases  as  follows:  The 
police  power  is  the  power  and  obligation  of 
government  to  secure  and  promote  the  public 
welfare,  comfort  and  convenience  of  the  citi¬ 
zens  as  well  as  the  public  peace,  health,  morals 
and  safety. 

Berea  v.  Commonwealth,  123  Kv.  94 

S.  W.  625,  124  Am.  St.  Rep.  344. 
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And  again  it  was  decided  as  follows,  that 
the  duty  of  courts  upon  proper  application 
is  to  declare  void  an  attempted  exercise  of  the 
police  power  which  is  not  fairly  and  reason¬ 
ably  related  to  the  proper  end.  In  the  leading 
case  of  State  v.  Reunion,  134  Wis.  89-114 
N.  W.  R.  7,  126  Am.  St.  Rep.  126,  it  is  said: 

“It  is  the  judicial  function  to  define 
the  proper  subjects  for  the  exercise  of  the 
police  power  and  the  court  has  the  right 
to  decide  as  to  any  enactment  whether  it 
really  relates  to  a  subject  legitimately 
within  the  exercise  of  the  police  power, 
or  whether  under  the  guise  of  doing  so, 
it  violates  the  rights  of  persons  or 
property”  (1014). 

It  is  well  known  that  at  the  time  of  the 
earthquake  in  San  Francisco  in  April  1906, 
tens  of  thousands  of  the  people  of  San  Fran¬ 
cisco  lived  for  months  in  these  cemeteries  in 
San  Francisco  and  used  the  water  of  artesian 
wells  thereon  which  was  found  pure  and 
wholesome  by  the  medical  authorities  of  San 
Francisco,  thus  showing  that  in  no  manner  or 
at  all  the  cemeteries  were  dangerous  for 
human  life.  Will  any  one  say  that  the  police 
power  shall  apply  to  these  burial  grounds'? 
Police  power  must  be  reasonable  in  its  appli¬ 
cation.  In  the  case  of  Qua.rg,  149  Cal.  79,  117 
Am.  St.  Rep.  115,  the  rule  was  thus  stated: 

“  Police  power  is  limited  to  such  meas¬ 
ures  as  are  reasonable  in  the  application 
and  which  tend  in  some  appreciable  de- 
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gree  to  promote,  protect  or  preserve  the 
public  health,  morals  or  safety  or  the 
general  welfare. ?? 

In  the  leading  case  of  The  State  v.  Redmon, 
134  Wisconsin  89,  114  N.  W.  137,  126  Am.  St, 
Rep.  1001,  it  is  said  on  this  question: 

“The  police  power  has  been  wittily  de¬ 
fined  as  the  power  to  pass  unconstitution¬ 
al  laws  and  some  utterances  of  the  courts 
have  seemed  to  justify  such  construction.  . 
It  is  nevertheless  erroneous.  ” 

In  other  cases  it  is  decided  that  the  legis¬ 
lature  cannot  under  the  guise  of  a  police  regu¬ 
lation  enact  laws  not  pertaining  to  the  public 
welfare,  health,  morals  and  which  impose 
onerous  and  unnecessary  burdens  upon  busi¬ 
ness  or  property. 

Ex  parte  Hayden,  147  Cal.  649, 109  Am. 

St.  Rep.  183; 

Ex  parte  Rrexeh  147  Cal.  763. 

Again  certain  localities  cannot  be  favored, 
as  is  the  case  here  in  this  cemetery  act. 

In  re  Kelso,  147  Cal.  612. 


SECONDLY  i  THE  MORRIS  ACT  IS  FULL  OF  CONSTITU¬ 
TIONAL  DIFFICULTIES. 

(a)  It  is  special  legislation  of  the  most 
extreme  character  in  absolute  defiance  of  Sec¬ 
tion  25  of  Article  IV,  Section  7  of  the  Con¬ 
stitution  of  the  State  of  California. 
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So  also,  the  clause  in  Section  1  of  the  Morris 
Act  in  reference  to  a  city,  county  or  town  hav¬ 
ing  100,000  or  more  inhabitants  comes  square¬ 
ly  under  the  rulings  of  Desmond  v.  Dunn,  55 
Cal.  24-2  and  Denman  v.  Broderick,  111  Cal. 
96,  as  special  legislation. 

(b)  It  is  contrary  to  Section  11  of  Article 
I  of  the  aforesaid  constitution  in  reference 
to  uniformity  i.  e.,  laws  of  a  general  nature 
shall  have  a  uniform  operation.  It  attempts 
to  join  two  different  corporate  bodies  with 
different  powers  and  privileges  and  immuni¬ 
ties.  One  corporation  must  fake  a  vote  of 
some  of  its  members  on  abandonment  and 
leave  out  the  small  lot  owners ;  and  the  other 
class  called  corporation  sole,  does  not  consult 
anyone  at  all,  but  leaves  out  all  who  have 
equities  of  any  kind  or  easements  or  licenses 
in  writing  to  end  in  the  year  2200.  Now  this 
is  fatal  to  the  uniformity  of  the  bill.  It  does 
not  need  but  the  bare  statement  of  this  fact. 
All  corporations  must  act  in  a.  uniform  man¬ 
ner  to  comply  with  constitutional  provisions 
in  regard  to  general  laws. 

See 

Pasadena  v.  Stimson,  91  Cal.  p.  251, 

where  it  is  said  a  law  is  not  general  if  it  con¬ 
fers  particular  privileges,  or  imposes  peculiar 
disabilities  or  burdensome  conditions  in  the 
exercise  of  a  common  right  upon  a  class  of 
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persons  selected  from  the  general  body  of 
those  who  stand  in  precisely  the  same  relation 
to  the  subject  of  the  law. 

(c)  Eminent  domain.  This  section  of  the 
Constitution  of  California  is  conclusive  on  the 
point  that  private  property  cannot  be  taken 
for  public  use,  unless  the  purpose  is  declared 
to  be  of  public  necessity  or  convenience  and 
unless  compensation  is  first  made.  See  Arti¬ 
cle  I  of  Section  14.  This  Act  violates  this  pro¬ 
vision.  The  Act  confiscates  private  property 
and  hands  said  property  over,  without  com¬ 
pensation  to  lot  holders.  The  Act  nowhere 
provides  any  compensation  at  all. 

At  least  compensation  should  he  made  for 
disturbance .  The  author  of  the  Act  has  seen 
his  mistake  and  has  introduced  a  hill  in  the 
legislature  of  1923  to  pay  some  of  the  otvners 
of  these  plots  in  cemeteries.  This  shows  that 
he  virtually  admits  that  the  Act  of  1921  is 
unconstitutional.  As  far  back  as  the  decision 
of  Gillan  v.  Hutchinson,  16  Cal.  153,  it  was 
properly  held  that  the  legislature  has  no 
power  to  take  the  property  of  one  person  and 
give  it  to  another;  nor  can  it  be  taken  for 
public  use  unless  compensation  to  the  owner 
precedes  or  accompany  the  taking. 

See  case  on  all  issues. 

Mickey  v.  Stearns  Rancho  Co.,  126 
Cal.  150. 
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The  elaborate  and  able  briefs  of  counsel  in 
this  case  show  clearly  that  this  Morris  Act 
is  unconstitutional  and  I  add  my  voice  to  their 
efforts  to  convince  this  court  that  this  Act 
should  not  be  upheld  for  the  reasons,  ably 
stated  by  them. 

In  conclusion  I  must  praise  the  noble 
women  who  have  at  great  inconvenience  to 
themselves  attended  session  after  session  of 
the  legislature  of  this  state  for  the  purpose  of 
defeating  the  most  scandalous  piece  of  jobbery 
which  the  press  has  ever  exposed. 

When  men  have  hesitated  to  meet  the  onset 
of  interested  parties,  women  have  nobly  re¬ 
sponded.  Thus  showing,  that  they  have  true 
instincts  for  public  good.  Some  of  the  leaders 
have  been  kept  away  by  sickness,  but  their 
hearts  are  true,  and  they  have  aided  by  advice 
and  exhortation.  These  ladies  claim  that  the 
people  do  not  desire  confiscation,  but  only 
want  what  Roosevelt  would  call  a  “fair  deal”. 
Of  the  sex  it  has  been  said: 

“Not  she  with  traitrous  lips  her  Saviour 
stung ; 

Not  she  denied  Him  with  unholy  tongue. 

She,  while  apostles  shrank  could  danger 
brave, 

Last  at  His  cross,  and  earliest  at  His 
grave.” 
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There  are  some  duties  due  by  the  living  to 
the  dead.  By  this  act  some  of  the  living  are 
protected  because  they  have  votes.  In  this 
act  the  rich  are  regarded.  The  poor  are  neg¬ 
lected.  The  act  is  contrary  to  law  as  laid 
down  by  our  Constitution.  It  is  bold  bid  for 
cremation  without  justice  to  the  dead. 

(a)  It  embraces  more  than  one  subject. 
Article  IY  Section  24. 

(b)  It  is  local  and  special.  Article  IV 
Section  25.  Subdivision  seventh  absolutely 
forbids  vacation  of  cemeteries. 

(c)  This  is  solely  a  municipal  concern. 

Article  XI  Section  6. 

(d)  It  has  no  uniform  operation  at  all. 
Article  I  Section  11. 

(e)  Private  property  of  the  dead  cannot 
be  taken  for  public  use  except  by  the  law  of 
Eminent  Domain.  Article  I  Section  14. 

See  also  Article  XI  Section  13.  Also  Arti¬ 
cle  I  Section  13.  Also  Article  I  Section  16. 
Also  Article  XI  Section  11. 

Such  treatment  of  the  dead  is  a  sign  of 
barbarism.  The  French  Revolutionists  of 
1789  spared  the  beautiful  cemetery  of  Pere 
la  Chaise  in  the  city  of  Paris,  although 
they  massacred  thousands  and  confiscated 
property  without  any  regard  to  justice. 
Such  a  statesman  as  Gladstone  has  con- 
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demned  such  disrespect  for  the  dead  in  the 
ringing  words: 

4  4  Show  me  the  manner  in  which  a 
nation  or  community  cares  for  its  dead, 
and  I  will  measure  with  mathematical 
exactness  the  tender  sympathies  of  its 
people,  their  respect  for  the  laws  of  the 
land  and  their  loyalty  to  high  ideals.” 

So  I  say  in  conclusion,  that  this  Morris 
Act  struck  at  the  heart  strings  of  the  people 
of  California.  The  great  state  has  been  dis¬ 
honored.  What  Prentiss  said  of  Mississippi, 
I  say  here,  when  the  legislature  decided  that 
California  cannot  choose  a  secure  sacred  rest¬ 
ing  place  for  her  dead  at  the  same  moment, 
she  blotted  from  the  Star  Spangled  Banner 
of  the  Union,  the  bright  star  that  glittered 
to  the  name  of  California,  but  left  a  stripe 
behind,  fit  emblem  of  her  degradation. 

Dated,  San  Francisco, 

January  24,  1923. 

Francis  J.  Sullivan, 

One  of  Amici  Curiae . 
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